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COMMENTS OF VARIOliS
POST-JULY 1, 1997 FM APPLICANTS

Ihesc cumments are filed un behalf or nUll1l'rOlh FM ilpplicants that have riled applications

Illr new I'M stations in response tu FM cututTvvindmvs after July 1, 1997. 1 These comments oppose

re-opening any window which h,lS already closed tu ,dIO\\ ,Idditional parties to hid at an auction.

The commenting applicants are: Big Ben !3nJ;Jdcasting. Nc'\v l.undon .11\, (December 29. 1(97): ('ruvv
Creek I~roadcasting. Wessington Springs. SD, tile Nl) (J71 ~~l)\1(j: 'Jc'\\ Wave' Bruadcasting. Newaygo. MI. I ill' /\'u
(J712IXMF: Uak Tree Bnl;ldcasting. O;lkb. l 1 File '\,() l):1120:'v!(i: Vin Broadcasting. Vinton. 11\. lik '.iu
'J71107MIl: Rekab Broadcasting. Baker. (,\.tile Nu. ()711()7\1C: Poor Vluuntain Broadcasting. Shawsville Vi\.!-ik
No: 'J7102:1MC'. Pine Broadcasting Cllll1Pdl1\. PUC0l1l1 l'i!1l's. PA. I k Nu 971009M.I: Truckster Bro;]dc;lstlllg.
IruckL'C. CA. File No.: ()71003MF: \(entuck~ Ilroadcasllll,C'. 1e\ingtlln. II. File No.: <J7091IM2: Boal 01 Sll~alll

Broadcasting, S1eamboat Springs. CO. lik '\io ()70t) II \11 .. I'ort Wille Broadcastlllg. Portsmouth. OH. FilL- No
lJ70l) I IML Mountain of Snow Broadcasting. SnoV\' Hill. 1vl i) Ii Il' No I\P11-l)70c) 1IM4: Torro Broadcasting. ( )rlliino.
ID. l'i1e No 970904MH: (jeneral Randolph IlrlJadcaSlln~~. IUm!olph \ r Iile '\io IWH-9709041'v11(: Pdcllic Ba\
Broadcasting. ClJOS Bay. (JR. (July 30. 19(7). ({ddio Om II!'lJ;ldcastln).'. ()rll Valley. !\/. File No. BPII-970 7 "IN,\

Big Buld Broadcasting, f\shtallula. OIl. Iile !\o. 970 7 ]·jl\1\V I~~ tl1l' I~,l\ Broadcasting. Bayboro. N( . Ilk No.
()70T'4MV: Magic City rvkdi,t Forest C it\ Pi\ Iile '.ilJ ')7()' I '7 MK: 1\ 1icll,ll'l Radio (irllup. (; 1enrllck. WI'. Ii k "ll.
(n J() 1OM(;: :'vla,C'-lc City Media l,aramie, \VY. Ilk No.: ()' 111'\11 VliliLlc'1 I-(adill (,roup. I.ost Clllin. W'l !ik \J1l

')/ I I'illvl! Michael Radi() (Irllilp. 1\,c'\\c;lsliL' \\ Y

----



In the No/icc or Proposed Ril/c/lwking at ~'c.I-~, the Commission stales:

With respect to the pending hroadcasl ;llld seeolldary hroadcast applications.
described in 'il39 ahove, the time for tiling mutually exclusive applications under our
ex isting procedures has. in many inst;ll1ces, e'\pi red. In contrast to ne\v section
"\09(1). \vhich expressly restricts the )lroul' OI'~lpp\icdlJh eligible to participate in an
duction. section 309(j)( I) is silent on tlld\ ljuestlOl1. [, ncithcr precludes the
Commission ti'om restricting tlw class ol'l'li)lihk' hilhkrs to the applicants already on
lile. nor requires that the Commission Il'('lll'n lhl' liling period I()r additional
dpplicants that \\ould he l'ligihle 10 particil';I1l' in lhl' ,lUction, rhus. we appear to
have discretion as to whether we conduct ~I ,'Iosed ;luCtioll that is limited to these
pending mutuallv exclusive applicants. I.)] \\hethl'l 'xc include these applicants
within our first general hroadcast auctil.1I1, ;md I'L'rmit new applicants to lile
addi tional appl ications thaI may be mutua Ih l'\C Ius i\ l' \vi th the pend ing appl icants
\Ve ask tl.lr comment on hm\ \\e sholI1d l'XlTl·ise this discretIOn .. i~ .. should we open
the windows or keep thcm c!o')ed')

Both the equities and policy considerations \\l'igh hl';l\ily In bvor o!'keeping the \vindo\vs

closed that have closed. Faeh oftl1l' applicants comlJ1l'nting Ins inv'ested consickrab1e resoul'CI'S in

timl' dnd money to timelv prl'parl' and tile its ;lppliC:lli(ln ~itl'~ \vcrl' located. long-t<lrIn applicalj(lnS

werl' completed. legal fees and engineering fcl's paid. ;lIld lin;ll1cial arrangements mack. This IllUnl'\

and l'xpense was incurred at till' directi(lll uf thl' (ummlSSlon In ih various N.epor/s & ()rdcrs

estahlishing (i'\ed datl's !()\' tlling applications. 11K' applicants (iling applications had l'very

expectation to believe that although the IIIL'Chlllli\1II I()I detl'l'mining a winner was lIndecidl'd. that

the pmticipants in any auction for thl' bcility wuuld hI..' dcterminl'd by the close ol't111' tiling window.

I'his was also the Commission's intent. Otherv,isL', It could h~lve l'asilv (as it dol'S nmv in Rl'\J(lrt 8.:.

Order.s ;11 locuti ng channds) allocated clwllnl'ls \\ illwllt l'SUlhl ish ing a CLlto IT wi ndO\\.

\side from the l'quities. there arl' nUmCrl.1lIS public interl'st bendits in not re-opening the

windovvs. !-'irs!. permits can be av,ardl'd more I'xpL'ditillusly h) cunducting an auction now without

furthl'r ado. No one who has t~liled to tile an application ell1 claim 10 be prejudiced sillel' public



,
- , -

notice has already been published of the availabilit\ tlfeach frequency. Furthermore. it is safe to

presume that the pm1ies that arc genuinely interested in the l~\cilities have already filed applications.

llnlike other provisions tlf the !?olol1('ed Illidgel . leI (If 1(j(r'. where the Commission h

affirmatively required ttl take specific action. 11l'\\ Sectiol1 ~()l)(i)( I) does not require that tll\.'

Commission re-open windows that have closed. l 'Ihkr the circumstances. it would be arbitrary :ll1d

capricious for the Commission to have required that :Iprlicatiol)s be filed by the window cutoff. ;lI1d

thcn change its rules without substantial iustilicatit)J1 Th\.'J"e does not arpear to be substantial

justification J{)r re-opening the windmvs. It \\lHill! onlv undermine the notion of administr;lti\L'

linalit:, and would prolong the issuance o!'construcllon rermih in these markets for no quantili:l!,k

beneti\. The truly serioLls applicants have alread:, tiled. Ih,~se applicants have already e;>;pended

considerable resources to tile applications and are. lhcrd<ll"l'. likely to be serious bidders. Although

orening a vvindow may drmv additional applicants into lhe pmceeding. the ('ommission's propos\.'d

minimal auction participation requirements \\ould allow lhese new applicants to benetit I"rom

engineering already prepared by applicants 011 lik', Re-tlpcning the windows \vould result III ;111

anoma!(HIS situation where applicants \vould be ;t1IO\\l'llt\l partil'1pate on an unequal footin~ Ihe

nev, applicants would be allowed to henefit rrl)m the ent'ineering and !I'om a product alread)

generated hy the old applicants. Furthermore. the ;Ipplicants :t1rcady on tile will fInd themsel\es in

an auction having expended considerably more mOI1lI) than ~my of the newer applicants and would

have. therefore. less monev available to bid. This h rundamentally \lnf~lir and would amount \() an

arbitrary and capricious rulcmakin~.

Paragraph 45 of the ( 'ofl/missioll 's Nol iCt' (ill '1'0!)()wd RI/Ienwking states:

,','clllefl/cn/s. We tentatively prtlptlse that. hl'l(l1"i..' the deadline t()r tiling the short-l(ml1
applicants. pending applicants not subject I() lhe special provisions set forth in ne\\



\ection 309(1) may enter into settlement agreements pursuant to section 3 I I(c) of the
\ct and the Commission's rules. Nothing in amended section 309(jH 1). or in the
~lccompanying lcgislati\(.: history. requires :Iny change in the Commission's
disposition of such settktnent agreements. Ilmvcwr. -IS noted in ~:n helm·v. there
IS ~l question as to the extent to which auction participants may enter into a settlement
;\greement without violating our anti-cu1\usion rules. WI.' tentatively cnnclude that
plTmitting settlements prior to the filing ul the shurt-form applicatinl1 is adequate
I!) protect the integrity n I" the competi ti\l' hiLld ing prUCl'SS and consi stent wi th the
;lI1ti -collusion rules. \Ve ask I"or comment \\n \\ hether ~d Iowi ng settlements prior to
lhe short-form application deadline pre.Sl'l"\l'S the integrity nl" the auction process.
\nlL although we have generallv permittl'd seltlements hcl"orc short-I"orm
applications are tiled. we ask I"or comment!)Jl whethl'r Ihe Commissilln should. as a
matter of policy. amend its rules to prohihit such ;lglTements no\\ that Congress.
through the Balanced Budget Act. may h;\\l' l'suhli"h\'d auctinns as till' prcl"erred
J11ethnd or awarding 'ipectrum licenses \\ hl'l"\' l11ul\1~iI h exclusive applications ~lrc

~lccepted.

These c()mments full\' support allowing 'icltlenll'nh prior 1(\ 1Ill' short-I"orm filing deadline. Once

parties interested in a particular l~lCility arc identiliclL thc ('ollll11ission should aJTord the applical1ls

a .lO-day period in which to reach a settlement. Settlemenh arc in the puhlic interest since Ihn

allm\' I'or earlier inauguration nl" a new hroadca'il 'il'rvicl'. Furthermore. allowing settlements

involving a merger of one or more parties olklltil11es results in a superior operator hy ,dlowini2

talents and resources to comhine and provide helll'I' service.

Respectt~dlv submitted.
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